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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the photographie and lineup identification 
procedures were impermissibly suggestive? 

2. Whether the trial court erred in refusing to give 
the identification instruction requested by appellant? 

3. Whether the trial court properly included an Allen 
charge in its general instructions to the jury prior to its 
deliberation? 


* This case has not previously been before this Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,732 


UNITED STATES OF AMERICA, APPELLEE 
Vv 


Grecory H. NEVERSON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on August 5, 1968, on two 
counts of armed robbery (22 D.C. Code § 2901), two 
counts of robbery (22 D.C. Code § 3202), three counts of 
assault with a dangerous weapon (22 D.C. Code § 502) 
and one count of carrying a dangerous weapon (22 D.C. 
Code § 3204). All the charges stemmed from the armed 
robbery of the Shipley Beverages liquor store at 2281 
Savannah Street, Southeast, on April 24, 1968. After one 
count of assault with a dangerous weapon was dismissed 
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on motion of the Government on July 31, 1969, the case 
came to trial by jury before the Honorable June L. 
Green. On August 4, 1969, appellant was found guilty 
of two counts of armed robbery, two counts of assault 
with a dangerous weapon and one count of carrying a 
dangerous weapon. Appellant was sentenced on October 
31, 1969, to three to ten years’ imprisonment to run con- 
currently with the sentence he was already serving in 
Virginia for another armed robbery. This appeal fol- 
lowed. : 


The Robbery 


On April 24, 1968, at about 8:30 p.m., a lone bandit 
entered the Shipley Beverages liquor store at 2281 Sa- 
vannah Street, Southeast. He pointed a sawed-off shotgun 
at the store guard, Fred Washington, and, removing the 
guard’s pistol, marched him to the counter. There he di- 
rected the guard to hand a paper bag to the proprietor 
behind the counter, David Zylber, to be filled with the 


money from the register (Tr. 12-13). Upon receiving the 
money, some $2000 in cash, the robber backed out of the 
door and fied down the street (Tr. 38, 70). 


The Identification 


During the approximately two and one-half to three 
minutes during which the robbery took place, the bandit 
was viewed by three persons in the store: the guard, 
Fred Washington; the proprietor, David Zylber; and an 
employee, Herbert Wheeler. Both Washington and Wheel- 
er were able to identify appellant positively as the rob- 
ber. Zylber could make no identification. 

Immediately after the robbery Lieutenant Edward 
White of the Metropolitan Police responded to the scene 
and showed the three witnesses photographs of possible 
suspects. None of the witnesses were able to make an 
identification at that time. (Tr. 70.) They were, how- 
ever, able to describe the robber as between 5’7” and 59”, 
180 to 190 pounds, wearing a short jacket and a goatee 
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(Tr. 39, 203). Washington viewed photographs on two 
subsequent occasions without making any identification 
(Tr. 70). Wheeler also viewed photographs on a second 
occasion without success. Appellant’s photograph was ap- 
parently not among those viewed by Washington and 
Wheeler prior to May 8, 1968. (Tr. 245.) 

Then the police got a break in the case. On May 6 
appellant and two other men were arrested for another 
armed robbery in Prince William County, Virginia.* 
(Tr. 263.) The arresting officer in Virginia recovered a 
.38 caliber Colt revolver from the robbers. A subsequent 
check on the serial number of the pistol revealed that it 
was the same pistol taken from the guard, Washington, 
in the liquor store holdup less than two weeks earlier. 
The Metropolitan Police Department immediately sent a 
photographer to Virginia, where appellant and his two 
co-defendants were photographed in color with a Polaroid 
camera (Tr. 416-417). The revolver in question was also 
separately photographed. 

Lieutenant White then assembled a group of eleven 
color Polaroid photographs, including that of appellant, 
and exhibited them separately to Washington and Wheeler 
on May 8 (Tr. 8). Each positively identified appellant’s 
photograph (Tr. 179, 233, 246). In addition Washington 
identified from a photograph the pistol which had been 
taken from him during the robbery (Tr. 180). Subse- 
quently, Wheeler viewed a lineup in Manassas, Virginia, 
and positively identified appellant, who was represented 
by counsel at the time. (Tr. 44-48, 76-79). 


The Trial 


A lengthy hearing was held on July 30 and July 31, 
immediately preceding the trial, on appellant’s motion to 
suppress identification testimony. At the conclusion of 
the hearing the trial court denied the motion to suppress 
(Tr. 160). 


1 Appellant was subsequently convicted on the armed robbery 
charges in Virginia (Tr. 166). 
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The Government’s principal witnesses at the trial that 
followed were Washington, Wheeler and White. Wash- 
ington and Wheeler related the circumstances of the rob- 
bery and made in-court identifications of appellant. (Tr. 
180-181, 232.) White explained the pre-trial identifica- 
tion procedures. In addition the proprietor, Mr. Zylber, 
recounted the events of the robbery, though he could not 
make an identification. The only other witness called by 
the Government in its case-in-chief was Samuel Josey, the 
owner of the Trember Detective Agency, who testified 
that the seria] number of the pistol he issued his employee, 
Washington, on April 24, 1968, matched that of the pistol 
recovered at the time of appellant’s arrest on May 6, in 
Virginia. (Tr. 216-217.) Calculated to avoid prejudicing 
appellant by revealing the fact that he had been arrested 
for a similar offense in Virginia, the following stipulation 
was then read to the jury: 


On or about May 6, 1968, the defendant, Gregory 
Neverson, and another man were arrested in a field in 
Prince William County, Virginia. The vicinity of 
their arrest was searched and two revolvers were 
found. One of the revolvers was a .38 caliber Colt 
blue steel revolver, serial No. 607853 (Tr. 263). 


The defense put on three witnesses. Charles Albritton, 
who had been convicted along with appellant in the Vir- 
ginia robbery, testified that the pistol in question belonged 
to him and not to appellant and that he and appellant 
had bought the pistol in a crap game only a few days 
prior to their arrest in Virginia. The person from whom 
they allegedly bought the gun had apparently been killed 
in the interim. (Tr. 264-275.) Appellant next took the 
stand and presented an alibi defense. Both he and James 
Mitchell testified that they had spent the entire evening 
of the robbery drinking together at a bar (Tr. 282-309). 
The testimony concluded with brief rebuttal testimony 
from two Government witnesses not pertinent to this 
appeal (Tr. 403-418). 


= 
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ARGUMENT 


I. The identification procedures were not impermissibly 
suggestive. 
(Tr. 14-15, 20-22, 30, 34, 37, 39, 44, 50-52, 55, 59, 
62, 70, 76-79, 87, 1382, 142, 148, 180, 216-217, 245, 
263) 


Appellant contends that the photographic identifica- 
tions made by Washington and Wheeler, as well as the 
lineup identification made by Wheeler, were so unduly 
suggestive as to constitute a violation of his due process 
rights under the Fifth Amendment. In support of this 
contention appellant discusses Wade,? Gilbert,? Stovall,‘ 
Simmons * and Clemons * and then attempts to relate these 
cases to the facts in the instant case.” To begin with we 
must take issue with appellant’s rendition of the facts. 

At the Wade-Stovall hearing held prior to trial the cir- 
cumstances of the photographic and lineup identifications 
were exhaustively reviewed. It developed that Washing- 
ton had viewed the robber at very close proximity under 
lighting conditions that he described as “very good” (Tr. 
14). After first estimating the length of time which he 


2 United States v. Wade, 388 U.S. 218 (1967). 
3 Gilbert Vv. California, 388 U.S. 263 (1967). 
+ Stovall v. Denno, 388 U.S. 293 (1967). 


5 Simmons Vv. United States, 390 U.S. 377 (1968). 


Clemons v. United States, 1838 U.S. App. D.C. 27, 408 F.2d 
123 (1968) (en banc), cert. denied, 394 U.S. 964 (1969). 


7 Of course the Government acknowledges the general principle 
which emerged from these cases that a defendant who can demon- 
strate that the identification procedures employed by the police were 
unduly suggestive has a constitutional ground upon which to attack 
his conviction. Appellant’s argument concerning “independent 
source,” however, based upon Wade, supra, and Mason v. United 
States, 184 U.S. App. D.C. 280, 414 F.2d 1176 (1969), is super- 
fluous in that once a pre-trial identification is shown to be tainted, 
the error cannot be cured by a showing of independent source if 
the tainted identification was introduced at trial. See Gilbert v. 
California, supra note 3. 
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viewed the robber as “a second or two seconds, maybe a 
inute.”” he concluded that the time was a minute (Tr. 
. During this period of a minute Washington recalled 
that he had taken “a good look at him, a good look” (Tr. 
. Significantly, the bandit was not wearing a mask, 
nor was he disguised in any way (Tr. 20). Washington 
Was able to describe the robber to police as about 5’7” in 
height, weighing 165 to 185 pounds, about 23 years of 
age and wearing a beard and a dark brown coat (Tr. 21- 
22, 34). 

Washington viewed photographs on the evening of the 
robbery and on two subsequent occasions but could not 
identify anyone, since appellant’s picture was not among 
those he viewed (Tr. 70, 245). 

Then on May 8 Washington viewed eleven more photo- 
graphs. This time he positively identified a photograph 
of appellant. It is this viewing that appellant now claims 
was unduly suggestive. Of the eleven photographs in ques- 
tion, nine were of Negro youths who appeared to be be- 
tween 20 and 30 years of age (Tr. 30). All were casually 
dressed, and no two individuals were dressed in similar 
attire. The remaining two photographs showed only pis- 
tols. At the time that Washington viewed the photographs, 
Officer White did not suggest any particular photograph 
nor did he even indicate that the robber was anywhere in 
the group of photographs (Tr. 33). See United States v. 
Wiliams, —— U.S. App. D.C. ——, 421 F.2d 1166 
(1970). 

Appellant argues this photographic identification pro- 
cedure was unduly suggestive in two ways: first, in that 
“none of the other individuals shown in the pictures had 
any trace of a goatee” (Brief for Appellant, p. 11) and 
second, in that appellant was the only person in the photo- 
graphs who was wearing a white T-shirt. As to the first 
point that all the suspects pictured, save appellant, were 
“clean shaven except for small moustaches on several” 
(Brief for Appellant, p. 10), one need only examine the 
photographs to see that this is not true. The man pictured 
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in Exhibit No. 7 clearly has a goatee as well as a mus- 
tache. In addition Exhibit No. 8 also pictures a man with 
a moustache and hair on his chin. Finally Exhibit No. 3 
also portrays a man with a mustache. Thus even had 
Washington and Wheeler assumed that police photographs 
of the robber would picture him as wearing a mustache 
and goatee, they were not unduly influenced in picking out 
appellant. 

As to appellant’s second point it is difficult to under- 
stand his reasoning. He argues that merely because appel- 
lant was the only man photographed in a white T-Shirt, 
somehow this suggested to the witnesses that he was the 
robber. The robber was not described as wearing a white 
T-shirt at the time of the robbery, but rather was wear- 
ing a brown jacket (Tr. 34, 39). In light of this we are 
unable to perceive how a white T-shirt is suggestive. We 
submit that appellant’s attire in the photograph is no 
more suggestive than that of the man in Exhibit No. 8 
(the only man wearing a plaid shirt); or that of Exhibit 
No. 9 (the only man wearing a white pin-striped shirt) ; 
or that of Exhibit No. 4 (the only man wearing a striped 
polo shirt) ; or that of Exhibit No. 5 (the only man wear- 
ing a green sweater) ; or that of Exhibit No. 2 (the only 
man wearing a hat). In short, because all of the men pic- 
tured were casually dressed and no two were dressed 
alike, appellant’s white T-shirt is insignificant. 

Lastly appellant asserts that “Washington testified that 
he recognized Neverson basically because of his goatee and 
did not rely on any other factors.” (Brief for appellant, 
p. 11.) The record shows, however, that on cross-exami- 
nation Washington recalled that the photograph resembled 
the robber because of “the way his face was built and 
everything.” (Tr. 30). Thus it is apparent that Wash- 
ington was not relying solely on the goatee in identifying 
appellant’s photograph.* 


* As to Washington’s inability to articulate further the factors 
upon which he relied in identifying appellant’s photograph, we note 
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The same analysis is applicable to the photographic 
identification made by Wheeler since the circumstances 
under which this identification occurred were virtually 
the same as in Washington’s case. Wheeler’s identifica- 
tion was more reliable in that he had an even better op- 
portunity to observe the robber. Whereas Washington had 
his back to the robber for a portion of the time and 
viewed his face for only a minute, Wheeler looked right 
at the robber’s face during the several minutes in which 
the robbery took place (Tr. 37). Wheeler afterwards, 
gave a description of the robber similar to that given by 
Washington: a Negro male, wearing a short jacket, weigh- 
ing 180 to 190 pounds, about 5’7” to 5’9” in height and 
Wearing a goatee (Tr. 39). Although appellant asserts 
Wheeler was no closer than fifteen feet from the robber 
(Brief for appellant, p. 14), the record shows that 
Wheeler observed the robber from a distance of only eight 
to ten feet (Tr. 37). As was the case with Washington, 
no suggestions of any kind were made to Wheeler at the 
time he identified appellant’s picture (Tr. 44, 59). As to 
appellant’s assertion that Wheeler was looking more at 
the gun than the robber, this is misleading in light of 
Wheeler’s testimony that “I was looking at the gun more 
than I looked at him until I looked at him good” (Tr. 62) 
(emphasis added). 

Appellant also attacks the lineup identification made by 
Wheeler 2s unduly suggestive. In support of this claim 


this Court’s observation in Russell v. United States, 183 U.S. App. 
D.C. 77, 408 F.2d 1280, cert. denied, 395 U.S. 928 (1969): 


[Recognition of a person or face would seem to be as much 
the product of a subjective mental image as of articulable, 
consciously remembered characteristics. A man may see clearly 
in his “mind’s eye” a face or a figure which he is hard put 
to describe adequately in words. 133 U.S. App. D.C. at 81, 
408 F.2d at 1284. 


We think this also bears on the single inconsistency between the 
description of the robber given by Washington and Wheeler who 
estimated his height as 5'7” to 5/9” compared with appellant’s 
actual height of 6114” or 6'21,,” depending upon whether one 
accepts appellant’s testimony or the notation on the back of his 
picture. (See Exhibit No. 12). 
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he relies on certain selected testimony, notably that of 
appellant himself, and ignores other testimony. The ar- 
gument that the lineup identification was tainted is based 
upon two conclusions drawn from the record. First, he 
asserts that Wheeler saw appellant being transported to 
the lineup just prior to the lineup and that “Lieutenant 
White remarked to Wheeler at that time that it looked 
like the lineup would be delayed since Neverson was be- 
ing taken to a hearing or trial” (Brief for appellant, p. 
15). The implication is that Lieutenant White pointed 
appellant out to Wheeler as the robber, at least by name, 
prior to the time Wheeler viewed the lineup. Second, ap- 
pellant asserts that as the lineup was being arranged 
Lieutenant White called Neverson by name and allowed 
him to change his position in the lineup while in the pres- 
ence of the witness Wheeler. Neither of these two factual 
assertions is justified by the record. 

As to the first point, it is clear that while walking to 
the lineup, Wheeler did observe appellant being led to the 
lineup in the company of two policemen and two other 
men (Tr. 51). When Wheeler was asked to explain the 
gist of Lieutenant White’s remark at that time, he stated 
that Lieutenant White only observed that they might be 
late for the lineup (Tr. 51). Wheeler insisted that the 
officer had not pointed out appellant to him (Tr. 50) nor 
indicated in any way that appellant was the robber (Tr. 
53). It is also clear that Wheeler recognized appellant as 
the robber at this point (Tr. 50). For his part Lieuten- 
ant White recalled seeing some men being led over to the 
lineup but he did not recognize any of them (Tr. 77, 87). 

As to appellant’s second claim of prejudice, it is true 
that he himself testified that at the time of the lineup 
Wheeler was present when Lieutenant White called to ap- 
pellant by name and told him he could change his posi- 
tion in the lineup if he was so inclined (Tr. 148). 
Wheeler, however, denied that anyone was called by name 
in his presence at the lineup and stated that no one was 
asked to be moved around in his presence (Tr. 55). Lieu- 
tenant White acknowledged that he told appellant to take 
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any place he wished in the lineup. He was quite sure, 
however, that Wheeler was not present at that time but 
Was waiting in the dispatcher’s room (Tr. 77). Further- 
more, he did not point out appellant to Wheeler in any 
fashion (Tr. 79). Mr. Davenport, the attorney who rep- 
resented appellant at the lineup, at first testified that 
Wheeler was present at the time appellant was being 
positioned in the lineup (Tr. 132). Under cross-examina- 
tion, however, he admitted that he was concentrating on 
the lineup itself, and it was possible that Wheeler was 
back in the radio room at the time the lineup was being 
arranged (Tr. 142). 

It is significant that the lineup was composed of five 
Negro males of approximately the same appearance as 
appellant and that Wheeler identified appellant immedi- 
ately without any hesitation (Tr. 78-79). Even more sig- 
nificant was the fact that Wheeler recognized appellant 
despite the fact that he had apparently shaved off his 
mustache and goatee (Tr. 77). 

With this understanding of the testimony concerning 
the pretrial photographic identification procedures, we 
submit that the trial court was eminently correct in con- 
cluding that appellant’s due process rights had not been 
invaded. One need only examine the photographs in ques- 
tion to expose the specious nature of appellant’s argument 
of suggestivity. As the Supreme Court dictated in Sim- 
Mons, supra: 


[E]ach case must be considered on its own facts, and 
- - - convictions based on eyewitness identification 
at trial following a pre-trial identification by photo- 
graph will be set aside only if the photographic iden- 
tification procedure was so impermissibly suggestive 
as to give rise to a very substantial likelihood of 
misidentification. 390 U.S. at 384 (emphasis added). 


We respectfully submit that appellant has made no such 
compelling showing of suggestivity. 

Insofar as appellant’s attack on Wheeler’s lineup iden- 
tification is concerned, although this was not a critical 
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aspect of the Government’s case in light of the two photo- 
graphic identifications, it was, nevertheless, properly 
found admissible by the trial court. To the extent that 
the trial court had to resolve conflicting testimony and 
evaluate the credibility of witnesses in arriving at this 
determination, we note the court’s observations in an 
analogous situation in Long v. United States, D.C. Cir. 
No. 22,218, decided December 18, 1969: 


This finding represents an appraisal of [the wit- 
ness’] credibility, an appraisal which we are unable 
to disturb .... Whether he is to be believed under 
these circumstances is a question we cannot with- 
draw from the province of the trial judge who ob- 
served his demeanor. Slip op. at 8. 


Finally we invite the court’s attention to some highly 
significant evidence which appellant has carefully avoided 
mentioning anywhere in his brief and which seriously 
undermines his identification argument. During the 
course of the robbery the lone bandit removed Washing- 
ton’s .38 caliber Colt revolver. The Metropolitan Police 
promptly ascertained the serial number of the stolen pistol 
and forwarded this information to the National Crime 
Information Center (Tr. 76). Less than two weeks after 
the instant robbery appellant was arrested with another 
man in Virginia after a second armed robbery (Tr. 263). 
Recovered at the time of appellant’s arrest in Virginia 
was the same revolver which had been taken from Wash- 
ington. It had been traced through the serial number 
and was identified by both Washington and his em- 
ployer, who had issued the pistol to him (Tr. 180, 216- 
217). Because of this very strong circumstantial evi- 
dence, coupled with the prompt descriptions matching ap- 
pellant given to the police, even if this Court should agree 
with appellant that the trial court erred in failing to 
suppress both the photographic identifications of Wash- 
ington and Wheeler as well as Wheeler’s lineup identifi- 
cation, any error which resulted was unquestionably 
harmless beyond a reasonable doubt, See Harrington v. 
California, 895 U.S. 250 (1969). 
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Thus we submit that the trial court’s determination 
that neither the photographic nor the lineup identifica- 
tions were unduly suggestive is amply supported by the 
record. Even assuming arguendo this was not the case, 
however, the strong circumstantial evidence introduced 
renders any error harmless beyond a reasonable doubt. 


II. The trial court was not obligated to give the specific 
identification instruction requested by appellant, 
especially since it contained highly misleading and 
erroneous references to the facts. 


(Tr. 424, 437-438) 


Appellant argues that the trial court erred in failing 
to give his requested identification instruction. In an- 
swering such a claim we begin with the settled proposi- 
tion most recently reiterated in Carter v. United States, 
D.C. Cir. No. 22,187, decided April 30, 1970: 


The court was not bound to accept the language 
which counsel employed in framing the instruction. 
Slip op. at 7, citing Agnew v. United States, 165 
U.S. 36 (1897); Ramey v. United States, 118 U.S. 
App. D.C. 355, 336 F.2d 743, cert. denied, 379 U.S. 
840 (1964); Wheeler v. United States, 82 U.S. App. 
D.C. 363, 829 (1947). 


There remains to be considered only whether the iden- 
tification instruction as given by the trial court was ade 
quate. The instruction given was the standard one from 
the “red book”*® of jury instructions: 


The burden is also on the Government to prove 
beyond a reasonable doubt not only that the offenses 
were committed as alleged in the indictment but also 
that the defendant is the one who committed them. 

You must be satisfied beyond a reasonable doubt 
of the accuracy of the identification of the defendant 
before you may convict him. 


* Junior Bar Section of D.C. Bar Aaa’n., Criminal Jury Instruc- 
tions for the District of Columbia, No. 126 (1966). 
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If the circumstances of the identification are not 
convincing beyond a reasonable doubt you must find 
the defendant not guilty. (Tr. 424) 


Appellant’s claim of error is somewhat ironic. He 
urges that this Court reverse the trial court for failing 
to give his instruction, arguing that the standard in- 
struction given was inadequate, on the theory that the 
trial court should have tailored its instruction to the 
individual facts. Yet the instruction which appellant 
proffered to the trial court was itself lifted from another 
ease and as a result contained highly misleading and 
erroneous references to facts not present in the instant 
case. For example, the instruction reads in paragraph 
number three: 


In this regard you may consider the circumstances 
of [here the name “William Hines” was crossed out 
and replaced by the name of appellant] being brought 
to the scene after the commission of the offense 
charged and you may consider the circumstances of 


the lineup later that day wherein the defendant 
[here the words “William Hines and the defendant 
Theodore Ware were” were crossed out and replaced 
by “Gregory Neverson was”] exhibited to Govern- 
ment witnesses for identification. 


Of course there was no on-thescene identification in 
the instant case, nor was the lineup held on the same 
day as the offense. Such an instruction as appellant re- 
quested containing erroneous factual references would 
have been very misleading and confusing to the jury. 
The trial court’s instruction, standardized though it may 
have been, was nonetheless preferable to that requested 
by appellant. 

Salley v. United States, 122 U.S. App. D.C. 359, 353 
F.2d 897 (1965), relied upon by appellant, is not par- 
ticularly instructive in the instant case because in Salley 
no identification instruction whatsoever was given even 
though requested by the defense. Furthermore, Jones Vv. 
United States, 124 U.S. App. D.C. 83, 361 F.2d 537 
(1966), limited the scope of this Court’s earlier holding 
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in Salley when it refused to reverse a conviction despite 

the trial court's failure to give any identification instrue- 

tion at all: 
Our concern of a possible error of memory on the 
part of an undercover narcotics agent attempting to 
isolate in his recollection the identity of one partici- 
Pant in as many as 100 similar transactions does 
not stretch to the same degree of concern for the 
reliability of the memory of a robbery victim who 
has had opportunity to see the face and physical 
characteristics of his assailant. We, accordingly, re- 
gard the doctrine of the Salley case as addressed 
specifically to the question therein presented, id est, 
identification in multiple unrelated narcotics pur- 
chase cases. 124 U.S, App. D.C. at 88, 361 F.2d at 
542. 


Neither is Macklin v. United States, 133 U.S. App. D.C. 
139, 409 F.2d 174 (1969), dispositive of this case, for 
in Macklin an identification instruction was neither re- 
quested nor given. Macklin is significant, however, in 


that it expressly approved the standard instruction from 
the “red book” which was given in the instant case, not- 
ing that it might be supplemented by further observa- 
tions on identification evidence in the context of a par- 
ticular case. 

Though there were dicta in Macklin and Jones to the 
effect that identification problems could be avoided by 
the use of instructions tailored to the individual facts of 
each case, there was no mandate that instructions must 
be so formulated. The recent case of Gregory v. United 
States, 133 US. App. D.C. 317, 410 F.2d 1016, cert. de- 
nied, 396 U.S. 865 (1969), makes this distinction be- 
tween what is desirable and what is essential in identifi- 
cation instructions. Though the Court was critical of the 
abstract nature of the instruction given in that case and 
emphasized the desirability of an instruction tailored to 
the facts of the particular case, it found no reversible 
error. 

In conclusion we respectfully submit that the instruc- 
tion given by the trial court, bland as it may have been, 
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was vastly superior to that requested by appellant. Even 
though it may be desirable for a trial court to formulate 
an instruction which is responsive to the particular facts 
of the individual case, the giving of a standard instruc- 
tion in the instant case certainly did not amount to re- 
versible error, especially since the Court was careful to 
supplement the standard instruction with an instruction 
on the defense theory of alibi.’° 


III. The trial court properly gave an Allen charge to the 
jury as a part of the general instructions before the 
jury retired to begin its deliberation. 


As part of the instructions delivered before the jury 
retired, the trial court gave the following version of the 
Allen™ charge, to which appellant objected: 


You should listen to each other’s arguments with 
a disposition to be convinced. 

If much the larger number of jurors are for con- 
viction a dissenting juror should consider carefully 
whether his doubt is a reasonable one when it makes 


10In addition to the standard instruction on identification given 
by the trial court, there was a supplemental instruction given on 
appellant’s theory of alibi: 


There has been testimony to the effect that the defendant 
was not present at the time and place when these offenses were 
committed. 

The defense of alibi is a legitimate, legal and proper defense. 

The evidence adduced in support of this defense, like all the 
other evidence in the case, should be given such weight and 
consideration as you may think it entitled to under all of the 
facts and circumstances of the case. 

If, after a full and fair consideration of all the facts and 
circumstances in evidence, you find the Government has failed 
to prove beyond a reasonable doubt that the defendant was 
present at the time and place of the commission of the offenses 
charged in the indictment, then one of the essential elements 
of the offenses is lacking and it will be your duty to find the 
defendant not guilty. 

The accused is not required to prove alibi beyond a reason- 
able doubt. The burden is on the Government to prove beyond 
a reasonable doubt that the defendant was present. (Tr. 437- 
438) 


11 Allen v. United States, 164 U.S. 492 (1896). 
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no impression upon the minds of so many jurors, 
equally honest, equally intelligent with him or her- 
self. 

If, on the other hand, the majority are for ac- 
quittal, the minority ought to ask themselves and 
carefully consider whether they might not reasonably 
doubt the correctness of their judgment which is not 
concurred in by the majority. 

Insofar as appellant’s claim of error is based upon the 
form of the charge, he concedes that it substantially com- 
ports with or at least is “similar’ (Brief for appellant, 
p. 21) to the charge approved in Allen. In this respect 
we note this Court’s very recent decision in United 
States v. Orsinger, D.C. Cir. No. 22,756, decided June 3, 
1970, sanctioning the standard Allen charge: “We see 
no basis for reversal in the fact that the District Court 
gave the standard Allen charge. [Citation omitted.]” Slip 
op. at 18. 

The thrust of appellant’s argument seems to be that 
the timing of the charge, being given at the outset of 
the deliberations rather than after a deadlock, was preju- 
dicial. We cannot agree that the Allen charge is coer- 
cive, especially when it is given at the outset of the 
deliberations and thus prior to determination of majority 
and minority views. The giving of a well-worded Allen- 
type charge is sound practice when the charge is given 
at the outset of the jury’s deliberation. Its purpose is 
to encourage the jury to reach a verdict. Appellant ar- 
gues that there is a coercive effect on the jury when the 
charge is given at the outset. This Court has answered 
such a contention in Kent v. United States, 119 U.S. 
App. D.C. 378, 343 F.2d 247 (1964), rev’d on other 
grounds, 383 U.S. 541 (1966): 2 


[Clontroversy about the Allen charge derives from 
the circumstance of its being given after the jury 


32 See also Fulwood v. United States, 125 US. App. D.C. 183, 369 
F.2d 960 (1966), cert. denied, 387 U.S. 924 (1967). 
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has been deliberating for some time and has failed 
to agree. We need not now speculate about its co- 
ercive effect in that type of case. Here it was given 
before the jury went out, and as part of the gen- 
eral instructing of the jury. Its coercive impact, 
if any, in this context surely cannot be equated with 
the degree of error for which an appellate court will 
reverse... .¥ 


Most recently in United States v. McNeil, D.C. Cir. 
No. 22,360, decided October 21, 1969, slip op. at 2 n.2, 
this Court, citing its earlier decision in Fulwood, sanc- 
tioned the giving of the Allen charge before the jury 
retired. See Nick v. United States, 122 F.2d 660, 674 
(8th Cir.), cert. denied, 314 U.S. 687 (1941), also cited 
with approval in McNewl, Although in the case at bar, 
appellant objected to the giving of the Allen charge, un- 
like McNeil, appellee submits that McNeil and Fulwood 
are nevertheless dispositive. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
EDWIN A. WILLIAMS, 
BROUGHTON M. EARNEST, 
Assistant United States Attorneys. 


119 U.S. App. D.C. at 392, 343 F.2d at 261. 


Xv. 8. eovERNMENT PRINTING OFFICE, 1970 307705 «702 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States of America 


Gregory H. Neverson, Appellant 


On Appeal From a.Final Decision 
of the Jnited States District Court 
of the District of Columbia 


BRIEF FOR APPELLANT 


Charles S. Warren 
3001 Veazey Terrace, N.W. 
Washington, D.C. 20008 


Attorney for Appellant 


Appointed by this Court 


TABLE OF CONTENTS 


Statement Pursuant to Locai Rule $(¢) 


Staternent of the Case 


Argument 


1. 


Conclusion 


+ 


The feilure of the trial court to suppress the 
identification testimony of two witnesses which 
testimony wes directly based on prior photographic 
jdentification under circumstances which were so 
suggestive that the witnesses could not fail to pick 
out the defendant, violated the Due Process Clause 
‘of the Fifth Amendment of the Constitution of the 
United States. 


It was error for the trial court not to give an 
expanded identification instruction to the jury after 
being so requested by the defense counsel in a case 
where identification played such a large part. 


It was error for the trial court to give the jury the 
"Allen Charge’ as part of the original jury 
instructions when there had been no prior deliber- 
ation by the jury. 


TABLE OF AUTHORITIES 


Allen v. United States 164 U. S. 492 (1896) 


* Clemons v. United States, 133 U. S. App. D. C. 408 F.2d 
1230 (en banc 1968), cert. denied 394 U.S. 964 (1969) fy ihc 


* Gilbert v. California, 3€8 U.S. 262 (1967) 5, 15,19 


* Clifton Gregory v. United States, _ U.S. App. D.C. 


, 


410 F.2d 1016 (1969) : 15, 19 
* Jones v. United States, 124 U.S. ‘pp. D.C. 83,361 F.2d 537 (1966) 18 


* Macklin v. United States, o.S. App. D.C.__, 409 F. 2d 174(1969) 


* William R. Mason v. United States, “eS: Apps DiC#. 
F.2d" (No. 21,818, Tune 30, 1969) 


Posey v. United States, 416 F. 2d 545 (5th Cir. 1969) 


Salley v. United States, 122 U.S. App. D.C. 359, 353 F.2d 897 
(1965) 


Sera-Leyva v. United States, U.S. App. D.C. , 409 F.2d 
160 (1969) 


Seville v. United States, 400 F.2d 397 (Ist Cir. 1968) 
* Simmons v. United States, 390 U.S. 377 (1968) 
* Stovall v. Denno, 388 U.S. 293 (1967) 
Sullivan v. United States, ___F. 2d. (9th Cir. 1969) 
* United States v. Fioravanti, 412 F.2d 407(3rd Cir. 1969) | 


United States v. Pope, 415 F.2d 685 (8th Cir. 1969) 


* United States v. Wade 388 U.S. 218 (1967) 5, 6, 8, 
13, 15,19 


2x CH ltAN 2 i CIRCUI 


On Appeal Frorr: a Final Decision 
of the United States District Court 
of the District of Columbia 


BRIEF FOR APPELLANT 


ISSUES PRESENTED 


This is an action commenced by Gregory H. Neverson, a 


prisoner under sentence to have his conviction and sentence 


vacated. The issues presented are as follows: 
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(1) Whether the failure of the trial court to suppress tne 
identification testimony of two eye witnesses based eS a@ prior 
viewing of a picture of Neverson taken by the police, which 
picture stood out among 2 group of other pictures viewed py the 


witnesses, violates the Due Process Clause of the Fifth Amencment 


of the Constitution of the Unit 


(2) Whether it was improper for the trial court to re- 
fuse to expand the jury instruction relating to the identification 
of Neverson after being so requested to expand sues instruction 
and being given suggested language by defense coms! for use in 


such an instruction. 


(3) Whether it was improper for the trial! court to include 
in its initial instructions to the jury the so-called "Allen Charge" 
before the jury had begun to deliberate and in the absence of any 


apparent failure to reach a decision on the part of the jury- 


STATEMENT PURSUANT £0 (’——————— 


STATEMENT PURSUANT TO LOCAL RULE $(d) 


This case has not previously been before this court. 


REFERENCES TO RULINGS - NONE 


STATEMENT OF THE CASE 


STALLM:E SS 


This is an appeal by Gregory H. Neverson (hereinafter 
referred to as ''Neverson ‘) from a conviction on August 4, 1959 


and a sentence imposed on October 31, 1969. 


t 


Neverson was tried and convicted on August 4, 1969 of 
79 counts of armed robbery (22 D. C. Code $3202), two counts 
C. Code §502) and one 
Code §3204). The 
hirley Beverage Liquor 
vanznah Street, = Washi *, C. which 
on the night of < 
leadee not guilty and the trial was held from 


The Government's case consisted 


the liquor store on the night of the robbery and Herbert A. 
Wheeler, an ermployee working at the liquor store on the night of 
Mr. Washington and Mr. Wheeler gave descriptions 


to the police after the robbery which included height, type of clothes 


worn and the fact that the robber had a goatee. Both witnesses 


first identified Neverzon from a group of leven pictures which 


were shown to them by the police approximately two weeks after 


a lineup in Manassas, Virginia and picked out Neverson. 
The defense counsel attempted to suppress the identification 
testimeony of both Mr. Washington and Mr. Wheeler on the basis of 


the fact that the array of pictures shown to both witnesses was ©o 
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suggestive as to be violative of the Due Process Clause of the Fifth 
Amendment of the United States Constitution. The defense counsel 
also attempted to suppress the lineup identification made by Mr- 
ground that \.r. Wheeler had seen Neverson in 
custody prior to the lineup end also that Neverson had been singled 


out during the lineup. 


Neverson testified on his own behalf and asserted that he 


and a friend, James Mitchell, were at a night club called the 


Shelter Room, from approximately 7:30 on the night of April 24, 


1969 until closing time at 2:00 a.m. or 3:00 a.m. the next morning- 
James Mitchell testified on behalf of Neverson and also stated that 
both he and Neverson were at the Shelter Room frem approximately 
7:30 p.m. on the night of April 24th until closing time the next 


morning. 


The instructions to the jury contained a short two sentence 
reference to the accuracy of the identification of the defendant 
(Crim. Tr. 424) but the trial court refused to expand the identifica- 
tion instruction in accordance with the request of the defense counsel 
who submitted a suggested version of an expanded identification 
instruction. In addition, the jury in the initial charge by the trial 


court was given the ''Allen Charge" stating in substance that if 


ors were for conviction or acquittal the 


rminori er whether their doubt was 2 reasonable 


OURT TO SUPPRESS 
OF TWO WIT- 


HIC IDENTIFICATION 
TANCES WHICH WERE SO SUG- 
WITNESSES COULD NOT 
EFENDANT, VIOLATED 
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In the case of Stauall v. Denno, 388 U. S. 293 (1967), 


the Supreme Court of the United States stated again that a recognized 


ground of attack upon 2 conviction is that the identification procedure 


ssed in the case was unnecessarily suggestive and conducive to 


irreparable mistaken identification co that the defendant was 


denie e process of law. The Court also stated that a claimed 


due process depended on the totality of the circumstances 


violation of 


surrounding the identification. In the companion cases of Gilbert v. 


California, 343 U. 5. 21% ‘1967), and United States v. Wade, 388 


U. S. 218 (1967), the Supreme Court made the point that it was 


necessary for safeguards to be used in the area of eye witness: 


identification since that particular type of identification was so 
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easily subject to error. In Wade, supra, the Supreme Court also 
laid down the rule that in-court identifications by witnesses must 
have an independent basis other than a prior identification under 
circumstances that violate the Due Process Cleuse of the United 


States Constitution. 


In the later case of Simmons. v. United States, 390 U. S. 
377 (1968), the Suprer:e Court stated specifically that "if the 
photographic identification procedure was so necuaeibty 
suggestive as to give rise to a very substantial likelihood of ir- 
reparable misidentification ''the convictions based on eye witness 
identifications following pretrial photographic identifications will 
be set aside. It was stressed that each case must be considered on 
its own facts, but the Supreme Court explained at length that improper 
use of photographs may result in incorrect identification. However, 
the Court refused to set aside the defendant's conviction since 
the facts showed that five eyewitnesses got a clear look at the 
defendant and picked him out of at least six pictures shown to them 


the day after the robbery. 


Other courts have noted that the spread of the photographs 


used in an identification may be suggestive and improper. In the 


case of Seville v. United States, 400 F.2d (lst Cir. 1968), the 


defendant was convicted on two counts of passing counterfeit money. 


) pictures by a different witness on eack 
inion by two of the three judges (at >. 400), 

t the ohotographic identification used to 
nrobably improper under the standards 


police 


: wits markedly gray hair or wearing 
e defendant in that case. The officers 
he witness apparently asked her to look 
identify “this person’. The concurring 
hair made it easy to select the 


defendant from. the chotographs and it was not established at the 
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trial that any other factors were relied upon by the witness other 

the in-court identification by the witness 
was 2dmittedly made with the photographs a little bit in mind". 
‘Inder those circumst 5, t concurring judges -tressed that 
the affirmance of the conviction was not meant to encourage the 


ion of oshotograpvhs used in the spread of the photo- 


This court has had occasion to review identification procedures 


and in Clemons v. United States, ~ .S..Aop. D.C. , 408 


F.2d 1230 (en banc 1968) cert. denied 394 U. S. 964 (1969), re- 


iterated the statement made by the Supreme Court in United States 


v. Wade, 388 U. S. 218 (1967), that an jn-court identification could 


be admitted only if the government establishes ‘by clear and con- 
vincing evidence that it was based upon observations of the suspect 
other than the illega'ly obtained . . . identifications". Also in the 


case of William R. Mason v. United States, 

: F.2d (No. 21,818, June 30, 1969), this court 
referred to the Government's burden to prove that the in-court 
identification was based on other than a tainted identification and 
stated that the presumption is that in-court identifications are the 
product of prior photographic and other identifications. It was 
also stated that the prior identifications must ‘most probably" 
rest on an independent basis in order for the ee to find clear 


and convincing evidence of an independent source for the in-court 


identification. 


In the present case, the witness Washington was standing 
guard at the liquor store near the front door on the night in question 
when the bandit walked in the door. The bandit put a shotgun in 


Washington's stomach and immediately asked him to turn around 


the counter where the cash register was located. 
Washington stated that when the bandit 
stomach, it was just a matter of a second or 
= seconds that he got to look at the bandit before he was 
Washington also 
could not get a look at the 
bandit and he was facing the 
Ke did state that he gota 
it as he quickly backed out of the store which look 
lasted 2 couple of seconds or possibly a minute. (Crim Tr. 15, 
Washington only got a very quick look at the bandit 
when he first entered the store and stuck a gun in Washington's 
ch and ancther look for several seconds or possibly a 


rmimute as the bandit backed quickly out of the store. 


his observations, Washington testified that the 
h he bandit was about 5' 7’, and that he noticed the robber 
was wearing a long beard and needed 2 shave. (Crim Tr. 201). 
When asked if there was anything else that he noticed about the 
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bandit he said, ‘Thatis aboutall’. (Cri Er. 203). 


% Numbers beginning at 170 refer to the actual trial and numbers 
before 170 refer to the pre-trial hearing. 


The description that was given to the police by witness 
Washington on the night of the robbery was height 5' 7", wearing 


a goatee and wearing a short overcoat. 


Azsproximately two weexs after the robbery took place, 
eleven pictures were shown to Yasningten sy the police. (Crim. 
Tr. 17,179). Two of those pictures were cictures of guns, one 
of which was the gun that was taken by the bandit from Washington 
during the robbery- Eight pictures were Boras of black males 


dressed either in dark shirts or jackets and clean shaven except 


for small moustaches on several of the subjects. The picture of 


Neverson showed him in a white T shirt and a'goatee. None of 
the other individuals shown in the pictures had a goatee (See Gov't 


Exhibits 2-12). 


It is apparent from the descriptions given by the witness 
Washington that the main characteristic he relied on in identifying 
Neverson as the bandit was the goatee. Washington in his de- 
scription to the police on the night of the robbery and in his 
testimony at trial stated that the bandit was approximately 5! 7 
when, in fact, Neverson is 6' 2-1/2" (Crim. Tr. 147). In 


addition, Washington himself is 5' 9 (Crim. Tr. 205) and 


was standing only a couple of feet from 
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nim when he first stuck the shotgun in his stomach, It is in- 
conceivadle that 
7 when Neverson is 6' 
were standing only several 
=ington was shown the pictures of the nine 


ang 


2 the owe pictures of the gun, he could reasonably 


e pictures was of his gun taken in the 


wn pictures containing the prime 
suspect. In addition, Washington's attention would have been 
Girectec to Neverson since Neverson was the only person in 


individuals who was wearing a white T 


2 group of pictures dressed markedly different from all the 
other subj t damaging however, was the fact that none 
other individuals shown in the pictures had any trace of 
Thus, it was easy for the witness Washington to pick 
Neverson out of the group of pictures just based on his goatee. 
Washington testified that he recognized Neverson basically 


because of his goatee and did not rely on any other factors. 
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In light of the fact that Neverson stood out so sharply 
because of his goatee in the group of Beare: shown to the 
witness Washington and that there was such a large height 
variance between the description which Washington gave of the 
bandit ané Neverson's actual height, sks seers clear that the 
procedure used was So imperruissibly suggestive as to be 


violative of the Due Process Clause of the Fifth Amendment to 


the United States Constitution. 


Based on the Mason case, Supra, Washington's in- 
court identification of Neverson is presumed to be the product 
of the prior photographic identification which was impermissibly 


suggestive. Thus, the in-court identification can only stand if 


there is an independent basis for such identification. In this 


case there is none. The fact that the height discrepancy in 
Washington's original description to the police and in his 
testimony at trial differed so greatly from the actual height of 
defendant Neverson serves conclusively to show that there was 
no independent basis for the in-court eeancation Therefore, 
it was improper for the trial court to refuse to suppress the 


identification testimony of the witness Washington since, under 


the V adecase 2nd the Clemens case, the Government did not 


orove by clear and convincing i t the identification 


3 on an untainted prior identification. 


second eye witness, Wheeler, was employed at 
the Chisley Beverage Liquor Store on the night of the robbery 
and was in the back of the store at the time the bandit first 
entered the store. The distance from front to back was ap- 
proximately forty feet according to Wheeler's testimony. When 
the bandit first entered the store Wheeler was in the walk-in 
refrigerator and did not see him. (Crim. Tr. 61). While 
the robbery was taking place, Wheeler apparently moved 
closer to the bandit until he was possibly twenty feet away. 
Wheeler testified that the first thing he noticed when he came 
out of the refrigerator was the gun the bandit had. (Crim. Tr. 
61). He also stated that he noticed the gun at all times and 
was looking at the gun more than he looked at the bandit. 
(Crim. Tr. $2). His description given to the police of the 
bandit was a height of approximately 5'5", 5' 6" or 5' 9". 
(Crim. Tr. 53). Wheeler also testified that the bandit had 


closely cut hair and a goatee and that was all he noticed. 
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(Crim. Tr. 62). Approximately two weeks after the robbery, 


Wheeler viewed the same pictures as Washington had viewed 


and picked Neverson out of the group. The pictures included 


the same eight subjects and Neverson (Govt's Exhibit 2-10). 
Wheeler at no time curing the robbery ae closer to the hold- 

up man than 15 feet. He stated that his iaenincation was based 
mostly on the goatee and that he could not point to any other 

thing or characteristic which he relied on to make the identifica- 
tion. Under the circumstances, the spread of the pictures 
showing defendant Neverson with the goatee and no others in 

any of the pictures with a goatee was so Senermeertly, suggestive 
as to be violative of the Due Process Clause of the Fifth Amend- 


ment to the United States Constitution. 


Approximately two weeks after eee the pictures, 
Wheeler went with Lieutenant White of the D. C. Police De- 
partment to Manassas, Virginia to view a line-up in the county 
jail. Wheeler's testimony indicates that he saw Neverson on 
his way to a preliminary hearing on a Virginia charge, walking 
with several police officers and others, oe to the lineup. 


(Crim Tr. 49,59). Lieutenant White remarked to Wheeler at 


that time that it looked like the lineup would be delayed since 
Neverson was being taken to a hearing or trial, (Crim Tr. 
Shortly thereafter, Wheeler viewed the lineup and 
picked out the defendant Neverson. Neverson testified that 
he nad moved to the middle of the lineur after Lieutenant 
White called him by name and told him that he could move 
where he wanted in the lineup. (Crim T:. 148). James P. 
Davenport, a lawyer who was asked to be present at the 
lineup, testified that Neverson was told he should move to the 
center of the lineup and that Wheeler was present during that 


time, (Crim. Tr. 131, 132). 


The Supreme Court in the Wade, Gilbert and Stovall 
cases applied the test of whether the out-of-court identification 
was so conducive to irreparable mistaken identification as to 


deprive the defendant of due process in the lineup procedure. 


In the case of Clifton Gregory v. United States, U. S. 


fpp. D. C., 410 F.2d 1016 (1969), this court decided that a 
confrontation between the witness and the defendant, who was 
with a police officer, in the hall of the police station prior 


to the lineup was unnecessarily suggestive. However, it was 
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held that there was no violation of due process since the jury 
had the opportunity to decide if the confrontation was suggestive 
and the witness had a good opportunity to observe the bandit for 


several minutes during the robbery. 


'n the present case, the testimony indicated that 


Wheeler: saw Neverson before the lineup walking with police © 
officers and that Lieutenant White cornmented that he was being 
taken to a trial and the lineup would be delayed. In addition, 
testimony indicated that Neverson was asked to move to the 
center of the lineup when Wheeler was in the room, thus calling 
attention to him prior to the identification. Based on these facts, 
it seems clear that the circumstances of the lineup identification 


were so impermissibly suggestive as to violate due process. 


This court has also stated in the case of Sera- Leyva v. 
United States , U.S. App. D.C. __, 409 F.2¢ 
160 (1969) that impermissible seneate in the photographic 
identification procedure might taint any future identification. 
In the present case, Wheeler's prior photographic identification 
of Neverson under circumstances which were certainly sug- 
gestive tainted his subsequent eneAcanon at the lineup in 


Virginia. 


description of the bandit at the time of the robbery varied so 

greatly in height from that of Neverson, there could be 

no independent basis for the in-court identification made by 
ess Wheeler. Therefore, the Government did not prove 

by clear and convincing evidence that V.heeler's in-court 

identification was based on other then illegally obtained 


identifications. 


IT WAS ERROR FOR THE TRIAL COURT 

NOT TO GIVE AN EXPANDED IDENTIFICATION 
INSTRUCTION TO THE JURY AFTER BEING 

SO REQUESTED BY THE DEFENSE COUNSEL 
IN A CASE WHERE IDENTIFICATION PLAYED 
SUCH 4 LARGE PART. 


Prior to the trial court's instructions to the jury, 


the defense counsel requested a particular mistaken identifi- 


cation instruction and submitted for the record a copy of such 
instruction which had previously been given to the court. The 
trial judge ruled that the court would use its own instruction 
on mistaken identity, (Crim. Tr. 420). In the instructions 


to the jury, the court gave a short instruction stating that the 
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jury should be satisfied beyond a reasonable doubt of the accuracy of 
the identification before the defendant could be found guilty. The court 
also instructed that if the circurnstarces of the identification were 
not convincing beyond a reasonabie doubt, the defendant should be 
acquitted. (Crim. Tr. 424). There were no further instructions given 
on identification. 

In the case of Salley v. United States, 122 U. S. App. D. C. 
359, 353 F.2d 897 (1965}, this court held that it was error not to 
instruct the jury as to mistaken identification after the defense counsel 
had requested a specific instruction on identification, when the issue of 
identification was prominent in the case. In the case of Jones v. United 
States, 125 U. S. App. D. C. 83, 361 F.2d 537 (1966), this court, 
while upholding the conviction in the case, laid out a rule to be followed 


in future situations when the defendant has placed pre-trial identification 


of him in issue. This court stated that if the identification of the 


defendant is in issue and the defendant asks for a special instruction 
on the issue of identification, 


“the Cistrict Court should frame an instruction 
adapted to the evidence in the particular case. 

Such a special instruction should point out to the 
jury that the evidence raises the question of whether 
the defendant was in fact the criminai actor and 
necessitates the jurors resolving any conflict in 
testimony upon this issue. The instruction should, 


point out that the burden of proof 
is upon che prosecution with reference to every 
element of the crime charged and this burden 
includes the burden of proving beyond a reasonable 
Coubt the identity of the defendant as the perpetrator 
of the crime charged. 


Cregory v. United States, . U.S. App. 
“nis court indicated that the trial 
judge should taxe care to point out to the jury with great particularity 
the need to evaluate the reliability of the identifications when the out- 
of-court identifications were of critical importance in the case. The 
defense counsel in that case had requested a special instruction re- 
lating to identification. The trial court did not give the instruction 
requested by the defense but did make a special reference to the 
apparent accuracy of the witnesses’ memories as well as to their 
ability to observe the events in question. This court found no re- 


versible error, but did comment that the trial judge could have tailored 


the instruction to the issues that were critical in the particular case. 


In another case, Macklin v. United States, - U.S. App. D.C. 
, 409 F.2d 174 (1969), this court stated that after the Supreme 


Court had focused on the identification problem in the Wade, Gilbert, 


Stovall triology, the trial courts should include as a matter of routine 
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an identification instruction. Further, in cases where identification 
is the major issue, this court stated that the trial judge should use 
some charge such as that published in the manual of criminal 

jury instructions put out by the Ber #ssociation of the District 

of Columbia, supplemented by observations on the identification 


evidence in the case. 


In the present case, the cefense counsel specifically re- 
quested an expanded instruction on identification. The trial judge 
refused to give that instruction or an instruction which was similar 
in form. The instruction given was a short instruction and was not 
related in any manner to the particular facts of the case. In addition, 
the identification of Neverson by the two witnesses, Wheeler and 
Washington, was the major part of the Government's case, and had been 
placed--. squarely in issue by Neverson's alibi defense: Thus, 
it was clearly error for the trial court not to expand the short 


identification instruction that was given to the jury and try to frame 


an instruction in light of the facts in the case. This is especially 


true in light of this court's suggestions about expanding the 


identification instruction in cases such as this and tailoring the 


instruction to the facts. 


To 

AS 
TRUTIONS 
R DELIBERA- 


the ené of the pryinstructions, the trial court, while 


DS + 
weréict must be that cf the individual juror, aiso 


ation to the majority 


e doubt they had was a reasonable 


th 
one when it meke impression on the minds of the other jurors. 
(Crim. Tr. 433,439). This ‘fllan Charge’ is similar in form 

to the charge approved by the Supreme Court in the case of Allen 


v. United States, 164 U. S. 492 (13896). In that case, however, the 


charge in question wzs given to the jury after they had begun their 


deliberations and had returned for further instructions. 


ears, the appellate courts of several of the 
federal circuits and some state appellate courts have commented 
ich should be used when the '/llen Charge" is given, 
and the need to observe the established safeguards so that the charge 
does not detract frorn the responsibility of each member of the jury 


to adhere to his own opinion. 
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In the case of United States v. Fioravanti, 412 F.2d 407 
(3rd Cir. 1969), the court announced that the ‘ANen Charge" was not 
to be used hereafter in the rnain body of the charge or in the form of 
a supplement. The court stated thet use of such an instruction 
weuld be deemed errcr, and normally reversible error. The 
decision was bzsec on the difficulty of confining the use of the 
"Allen Charge" within juct and equitable bounds. The charge 
erodes the individual juror's capacity for meaningful deliberation 
and undermines the tradition of the unanimous verdict in criminal 
trials in the federal courts. The court pointed out that no other 


deliberative body in the world requires unanimity and that a 


greater degree of accuracy is guaranteed from the give and take 


required to achieve such unanimity. The jury has three possible 
decisions it might reach, guilty, not guilty or no verdict due to 
lack of unanimity. The court stated, ‘'The Secibaity of a hung 
jury is as much a part of our jury's unanimity schema as the 
verdicts of guilty or not guilty. '' The court also pointed out 

that use of the ''Allen Charge'' was an invitation for perennial 
appellate review to try and determine if the proper safeguards were 
taken in connection with the charge. For those peeoree the charge 


was strongly disapproved by the court. 


asa 


laid down guidelines for a proper "Allen Charge’. 
While the ¢ecisi give the charge was held to be within the trial 
e's discretion, the court stated that i must be made clear 
thet each member of the jury nas a duty conscientiously to adhere 
honest opinion, end the instruction by the trial judge must 
impressimthat there is anything improper, 


questionable or contrary to good conscience for a juror to create 


2 mistrial. 


In the case of Sullivan v. United States, F.2d 
(9th Cir. 1969), the court doubted the advisability of the "Allen 
Charge’ but stated that it would affirm a conviction when the 


charge wes not more coercive than that used in the Allen case. 


In the case of United States v. Pope, 415 F.2d 685 (8th 


Cir. 1969), the court observed that, 


‘attacks upon charges of the Allen" type have 
become increasingly frequent. We therefore 
caution the District Courts to observe with care 
all of the established safeguards in giving the 
charge, 50 that it does not detract from the 
responsibility of each mernber of the jury con- 
scientiously to adhere to his own opinion in 
arriving at a just verdict." 
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In that case, the trial had lasted six days and the jury 
had deliberated eleven hours. While the court did approve the 
charge, it saw that there were dangers in such a charge and 


that adequate safeguards should be taken. 


Thus, it can be seen that the ‘Allen Charge’ has created 
great problems of appellate review throughout the years of its 
existence. Although: many of the appellate courts in the federal 
systern have urged caution in the use of the charge and have re- 
quired certain safeguards to be present when the charge is used, 
most of the courts have not gone so far as to disapprove the 
charge specifically. It seems apparent that such a charge serves 
to put an individual juror in the position of deferring to the will 
of the majority rather than relying on his own judgement. In 
the present case, the ''Allen Charge'' was given just at the end 
of the jury instructions prior to the time the jury was sent out for 
its deliberations. While there was some mention of the fact: 
that the verdict must be that of each juror and not a mere 
acquiescence’ the conclusions of others, the main stress was 


on listening carefully to the opinions of others and especially to 


the majority. At no time did the trial court stress that it was the 


responsibility of each juror to conscientiously adhere to his own 
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case approved the charge as a 
2x the jury had Seen deliberating for a 
fllen Crarge was given as part of the 
ry had begun its deliberations. There 
is mo reason for the trial court to give such an instruction prior 
any deliberations in view of the problems presented by such an 


sction. The instruction only served to inhibit the individual 


rs in their efforts to reach an independent verdict. 


CONCLUSION 


This court is requested to rule that the Government's 
identification evidence against the defendant Neverson, as presented 
by witnesses, Washington and Wheeler, is inadmissible, to re- 
verse his conviction, and to direct that the charges against him 


be dismissed. In the alternative, if the Government's evidence 


against the defendant Neverson is found to be admissible, this 


Court is requested to reverse the conviction of the defendant 
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Neverson on the basis of the failure of the trial court to give a 
proper identification instruction to the jury and on the improper 


use of the ''Allen Charge"’ in this case. 


Respectfully submitted, 


Charles S. Warren 
3001 Veazey Terrace, N. W. 
Washington, D. C. 20008 


Telephone: ‘225-6542 
CERTIFICATE OF SERVICE 


I hereby certify that I have this day of March 1970, 
delivered two copies of the foregoing brief to the offices of the 


United States Attorney of the District of Columbia. 


Charles ‘S. Warren 


